Pettus, David L Civ USAF AMC 22 CES/CEV

From: Kelly Kelsey [KKelsey@kdheks.gov]

‘ent: Thursday, January 22, 2009 2:11 PM

o: Pettus, David L Civ USAF AMC 22 CES/CEV
Cc: Dave Waldo; Darrel Plummer; John Goetz
Subject: RE: Base Housing Privatization
Attachments: final_submetering_policy[1].pdf
Mr. Pettus-

Under EPA's Applicability of the SDWA to Submetered Properties (Docket: OW-2003-0065) as
published in the Federal Register, Vol. 68, No. 246, December 23, 2003, the McConnell AFB
base housing would not be regulated as a separate public water supply system under the SDWA.
It is however, understood that the base housing is a service connection (customer) of the
McConnel AFB public water supply system and therefore, the base housing should be included in
routine daily chlorine residual monitoring under KAR 28-15-19, and should also be included in
selecting sample locations for total coliform bacteria monitoring requirements under KAR 28-
15a-21.

A copy of EPA's submetering policy is attached to this email for your reference.

Kelly D. Kelsey
Environmental Scientist
Kansas Department of Health and Environment Bureau of Water - Public Water Supply Section
1000 SW Jackson; Suite 420 Topeka, Kansas . 66612
Phone: (785) 296-6297
ax: (785) 296-5509
mail: kkelsey@kdheks.gov <mailto:kkelsey@kdheks.gov>

"Wisdom is knowing what to do next; virtue is doing it."

From: Pettus, David L Civ USAF AMC 22 CES/CEV [David.Pettus@mcconnell.af.mil]
Sent: Thursday, January 22, 2009 1:54 PM

To: Kelly Kelsey

Subject: Base Housing Privatization

Kelly,

As we discussed earlier, could you send me an e-mail about what will be required of us from a
permitting standpoint for drinking water when our base housing is privatized next year. The
water for housing will still be through our base system and the only physical changes that
will occur to the system will be the addition of meters at the boundary for base housing and
the addition of backflow prevention at each of the two main water lines going into base
housing.

hank you,

Dave Pettus



Environmental Engineer
McConnell Air Force Base
'316) 759-4446

David.pettus@mcconnell.a
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15. Duquesne Power, L.P.; Duquesne
Light Co.; Monmouth Energy, Inc.;
Metro Energy, L.L.C.; NM Colton Genco,
L.L.C.; NM Mid-Valley Genco, L.L.C,;
NM Milliken Genco, L.L.C.

[Docket Nos. ER04-268-000, ER98-4159—
003, ER99-1293-002, ER01-2317-002,
ER03-320-003, ER03-321-003, and ER03—
322-003]

Take notice that on December 8, 2003,
Duquesne Power, L.P., Duquesne Light
Co., Monmouth Energy, Inc., Metro
Energy, L.L.C., NM Colton Genco,
L.L.C., NM Mid-Valley Genco, L.L.C.,
and NM Milliken Genco, L.L.C.,
tendered for filing a Notice of Change in
Status and applications for certain
waivers and authorizations under
section 205 of the Federal Power Act.

Comment Date: December 29, 2003,

16. The Morenci Water and Electric
Company

[Docket No. OAD4—2-000]

Take notice that on December 5, 2003,
The Morenci Water and Electric
Company tendered for filing a request
for a disclaimer of jurisdiction that it is
not a public utility under the Federal
Power Act and a waiver of the
reciprocity requirement, or in the
alternative, a waiver of the requirements
of Order Nos. 888 and 889 and certain
regulations.

Comment Date: January 5, 2004.

Standard Paragraph

Any person desiring to intervene or to
protest this filing should file with the
Federal Energy Regulatory Commission,
888 First Street, NE., Washington, DC
20426, in accordance with rules 211 and
214 of the Commission’s rules of
practice and procedure (18 CFR 385.211
and 385.214). Protests will be
considered by the Commission in
determining the appropriate action to be
taken, but will not serve to make
protestants parties to the proceeding.
Any person wishing to become a party
must file a motion to intervene. All such
motions or protests should be filed on
or before the comment date, and, to the
extent applicable, must be served on the
applicant and on any other person
designated on the official service list.
This filing is available for review at the
Commission or may be viewed on the
Commission’s Web site at http://
www.ferc.gov, using the “FERRIS” link.
Enter the docket number excluding the
last three digits in the docket number
filed to access the document. For
assistance, call (202) 502—-8222 or TTY,
(202) 502-8659. Protests and
interventions may be filed electronically
via the Internet in lieu of paper; see 18
CFR 385.2001(a)(1)(iii) and the

instructions on the Commission’s Web
site under the “e-Filing” link. The
Commission strongly encourages
electronic filings.

Magalie R. Salas,

Secretary.

[FR Doc. E3-00609 Filed 12-22-03; 8:45 am]
BILLING CODE 6717-01-P

ENVIRONMENTAL PROTECTION
AGENCY

[FRL-7601-7]

Applicability of the Safe Drinking
Water Act to Submetered Properties
Docket: OW-2003-0065

AGENCY: Environmental Protection
Agency.
ACTION: Notice.

SUMMARY: The Environmental Protection
Agency (EPA) finalized a memorandum
that outlined its revised policy
regarding regulatory requirements under
the Safe Drinking Water Act (SDWA) for
submetered properties. The revised
policy is shown in the SUPPLEMENTARY
INFORMATION section of this notice, in its
final memorandum form. Under SDWA
section 1411, the national primary
drinking water regulations apply to
public water systems (PWS) that have
their own water source, treat, or “sell”
water. EPA staff and program managers
have previously issued memoranda
stating that any building or property
owner who meets the definition of a
PWS and receives water from a
regulated public water system, but bills
tenants separately for this water, is
“selling” the water and therefore is
independently subject to SDWA’s
drinking water requirements. As a way
to promote full cost and conservation
pricing to achieve water conservation,
the EPA is changing its interpretation of
section 1411 as it applies to submetered
properties. EPA believes that the
addition of a submeter should not in
any way change the quality of water
provided to customers on these
properties.

In general, the scope of this policy is
not intended to extend where the
property in question has a large
distribution system, serves a large
population or serves a mixed
(commercial/residential) population
(e.g., many military installations/
facilities or large mobile home parks).
DATES: EPA’s revised policy, as
described in the section LA.
memorandum, effective December 16,
2003.

ADDRESSES: Related documents,
including EPA’s response to public

comments on the subject policy, can be
accessed at the Water Docket in the EPA
Docket Center, (EPA/DC) EPA West,
Room B102, 1301 Constitution Ave.,
NW., Washington, DC. For more
information, see section I..B.1 of the
SUPPLEMENTARY INFORMATION section.
FOR FURTHER INFORMATION CONTACT: For
more information please contact Ronald
Bergman by phone at 202-564-3823, or
by e-mail at bergman.ronald@epa.gov.
SUPPLEMENTARY INFORMATION:

I. General Information
A. Final Revised Policy

Today, EPA is publishing a
memorandum revising current policy
regarding regulatory requirements under
the Safe Drinking Water Act (SDWA) of
submetered properties. The
memorandum changes EPA’s
interpretation of section 1411 as it
applies in the specific context of
submetering and direct billing of
tenants. EPA published a proposed
memo in the Federal Register on August
28, 2003 (68 FR 51777) and solicited
public comments for 60 days.
Comments were received from a variety
of stakeholders, including State, county,
and local governments, apartment
building owners and associations,
utility companies, and housing
associations. Generally, commenters
strongly supported the proposed policy
and agreed that submetering promotes
water conservation.

Memorandum

Subject: Applicability of the Safe
Drinking Water Act to Submetered
Properties.

From: G. Tracy Mehan III, Assistant
Administrator.

To: Regional Administrators, Regions [-

The purpose of this memorandum is
to announce EPA’s revised policy
concerning the applicability of the Safe
Drinking Water Act (SDWA) to
submetered properties. Submetering, as
applied in this policy, means a billing
process by which a property owner (or
association of property owners, in the
case of co-ops or condominiums) bills
tenants based on metered total water
use; the property owner is then
responsible for payment of a water bill
from a public water system. Under the
revised policy, a property owner who
installs submeters to track usage of
water by tenants on his or her property
will not be subject to SDWA regulations
solely as a result of taking the
administrative act of submetering and
billing. Property owners must receive all
of their water from a regulated public
water system to qualify under the terms
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of this policy revision for submetered
properties.

EPA proposed the revised policy in
the Federal Register on August 28, 2003
(68 FR 51777) and requested public
comment. In response, the Agency
received strong support for the revised
policy on submetering from a variety of
stakeholders. In light of this response,
and because a key objective of the
Agency is to promote water efficiency
and conservation, EPA has decided to
change the policy for submetering.

Throughout the country, submetering
of apartment buildings has been found
to be an effective but little-used tool to
support water conservation. Water
conservation is an integral part of
watershed protection, particularly in
arid and drought-stricken areas. In
addition to helping reduce the risk of
water shortages, water conservation also
provides other important benefits. Water
conservation helps ensure in-stream
flows, thereby providing protection for
ecosystems, which can become out of
balance when demands stress water
resources. Water conservation also helps
reduce stress on water supply and
wastewater infrastructure making them
less prone to failure. Further, the use of
submeters to measure waler
consumption is a necessary pre-
requisite to achieving full-cost and
conservation pricing.

Background

Section 1401 of SDWA defines a
public water system (PWS) as a system
that provides water through pipes or
other constructed conveyances to the
public for human consumption, if the
system has at least 15 service
connections or regularly serves at least
25 people. Under SDWA section 1411,
the SDWA national primary drinking
water regulations apply to PWSs that
have their own water source, treat, or
“sell” water. EPA staff and program
managers had issued several
memoranda stating that any building or
property owner who met the definition
of a PWS and received water from a
regulated public water system without
adding further treatment, but billed
tenants separately for this water, would
be considered to be “selling” the water
and, therefore, would be independently
subject to SDWA'’s drinking water
requirements. Today’s memorandum
reflects a change in EPA’s interpretation
of section 1411 as it applies in the
specific context of submetering.

The EPA memoranda referenced
above were based on a single statement
in the 1974 legislative history for the
SDWA in which Congress explained its
intent in enacting section 1411. In that
legislative history, the Committee report

stated that it “‘intends to exempt
businesses which merely store and
distribute water provided by others,
unless that business sells water as a
separate item or bills separately for
water it provides.” 1 Under EPA’s
previous interpretation, an owner of an
apartment building or similar property
who is exempt under section 1411 but
merely installed a submeter and billed
the tenants for the water, or simply
began billing tenants (even without a
submeter), would then be considered to
be operating a fully regulated public
water system, even though there had
been no other change relevant to the
delivery or potential health concerns
associated with the water. This
application of the legislative history has
been cited as a discouragement to
submetering and, as a result, to water
conservation measures.

After further review, we no longer
believe that Congress originally
intended the statute to be applied in this
manner, or that it should continue to be
the Agency’s interpretation for the
following reasons:

» The legislative history from 1974
does not specifically address the
submetering of apartment buildings or
similar properties for water
conservation purposes. Rather, the
legislative history was one Committee’s
altempt to explain broadly what the
term “selling” water in section 1411
might mean. The statute itself does not
define the term “selling” or suggest an
interpretation that any billing of water
would automatically trigger full SDWA
regulation.

= Some owners of apartment
buildings and other multifamily housing
expressed concern that, under EPA’s
previous policy, the installation of
submeters subjected them to the full
regulatory requirements of the Safe
Drinking Water Act (SDWA),
comparable to the requirements
imposed on water utilities.

* In 1996, a Congressional committee
expressed its concern that this
application of SDWA might discourage
the practice of submetering, as owners
of a multifamily housing property (e.g.,
apartment buildings and/or complexes)
would become subject to national
primary drinking water regulations if
they billed separately for water.
Congress asked that EPA review its
guidance on this matter to prevent
unnecessary requirements that do not
further public health protection and that
might inhibit water conservation

' H. Rept. 93-1185 (93rd Cong., 2nd Session),
reprinted in A Legislative History of the Safe
Drinking Water Act, Committee Print Serial 97-9
(1982) at 549,

efforts.2 In response, EPA agreed to
reconsider the matter and issue further
guidance.?

e EPA’s approach in previous
memoranda may have created a
disincentive to water conservation,
which can undermine water quality
over the long term.

e Simply applying the concept of
“sell” to every billing transaction is not
appropriate.

Revised Policy

Consistent with Congressional
requests to reconsider this matter, the
Agency now believes that certain
property owners, who had not
previously been (or would not be)
subject to SDWA'’s national primary
drinking water regulations, and who
install submeters to accurately track
usage of water by tenants on his or her
property, should not be subject to
regulations solely as a result of taking
the action to submeter and bill.

The addition of a submeter should not
in any way change the quality of water
provided to customers on the property.
A PWS that provides water to a property
maintains responsibility for providing
public notification under 40 CFR
141.201(c) (or approved State
equivalent) to consumers. In addition,
the PWS must make “good faith” efforts
to provide the tenants with the annual
Consumer Confidence Reports under 40
CFR 141.155(b). A submetered property
would still be considered a PWS under
SDWA section 1401, hence States and
EPA would retain the ability to take
corrective action under SDWA’s
emergency powers authority (section
1431) if public health risks arise.

Scope of Revised Policy

EPA received numerous comments
asking that the revised policy be
expanded beyond apartment buildings.
EPA agrees that submetering to achieve
water conservation may be appropriate
for other property types, which share
similar characteristics to an apartment
building, and likewise should not be
considered as ““selling” under SDWA
section 1411, simply because a submeter
is installed and the property owner
begins direct billing for the water. This
description is the basis for the definition
of submetering. Determinations of
whether billing for water is a “sale” for
purposes of section 1411, and whether
systems are “submetering”’ as that term
is used in this policy, should be made
by the Primacy Agency.

2H. Rept. 104-632 at 55 (1996).
3 H. Rept. 104-632 (104th Cong,, 2d Sess.) at 55
and 134 (19986).






